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United States Department of the Interior A m——
OFFICE OF SURFACE MINING "'-=_—-__
RECLAMATION AND ENFORCEMENT — =
SUITE 310 - , -
625 SILVER AVENUE, SW. In Reply Refer 7
ALBUQUERQUE, NEW MEXICO 87102 Pl Reler To:

December 17, 1991

_Dr. Dianne R Nielson, Director

Division of 0il, Gas and Mining 2iViSH -!O"—'

Department of Natural Resources ' OlL GAS & MiNiNG
3 Triad Center, Suite 350 : ‘

355 -West North Temple

‘Salt Lake City, UT 84180-1203

Re: Ten-Day Letter (TDL) 91-02-370-00%1- and Ten -Day Notice (TDN)

89-02-370-003, Trail Canyon

Dear Dr. Nielson:

The TDL was issued on february 20, 1991, for failure to make a written .
demounstration showing that highwalls were eliminated to. the -extent
techm.cally practl.cal in accordance ‘with Ut:ah Rule 614-30L-553- 500.

On Harch 12, 1991, the Albuquerque Field Off:.ce (AFO) ‘found the D:w:.s:.on
of - 011 Gas and H:Ln:mg s: (DOGl{) response to the above-noted TDL .to

. consta.tute appropriate action at- that ‘time. '.l‘he mtten f1nd1ng was
-ba.sed on DOGM's-issuance of a “Division.Order™ requu:rng Co-0p. Mlnlng

Company to mike a permit change relatlng ‘to .the Tequirements of R614-
301-553.500. ~ AFO‘s letter of March 12, 1991, also indicated an on-
going review of the "Division Ox:der" in relation to a final decision on
the TDL and the above-noted TDN that 1nvolved the retention of a
concrete chute foundation.

The Office of Surface Mining Reclamation and Enforcement (OsH) rev1ewed
the documentation developed to support the revision that was submitted
to this office on May 30, 1991. A site visit involving the Western
Support Center (WSC) was conducted on September 6, 1991. The WSC report
is forwarded for your information. :

The WSC report identifies réclamation issues that should be addressed by

-DOGH prior to final reclamation of the site. However, consistent with

the agreements reached at the November 7, 1991, meeting between OSM and
DOGHY regarding acceptance of highwalls where Phase 1 release has
occurred and the discussion relative to applicability of Rule 614-553-
500, AFO is finalizing the March 12, 1991, appropriate response to the
TDL and. finds the State response to Part 2 of the TDN to be appropriate.




Dr. Dianne Nielson

If you{have any questions regarding these matters, please contact
Stephen Rathbun at (505) 766-1486. '

Sincerely,

Director

Albuquerque-Figld Office

Enclosure
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sufficient time 10 consider and comment
on them. FDA agrees in pert with the
request and is extending both commeat
periods for 30 days. Accordingly. the
comment periods for these final rules
are extended to October 15, 1993.
However, the medical device tracking
final rule became effective on August
29, 1993, and this extension of the
comment period does not affect the
obligation of manufacturers to have
tracking systems in place.

Interested persons may oa or before
October 15, 1993, submit to the Dockets
Management Branch (address above)
wrilten comments regarding these final
rules. Two copies of any comments are
to be submitted, except that individuals
may submit one copy. Comments are to
be identified with the docket number
found in brackets in the heading of this
document. Received comments may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

Dated: September 14, 1993.
Michael R. Tayloc,
Deputy Conunissioner for Policy.
(FR Doc. 83-22819 Filed 9-14-93; 3:53 pm|
SILLING COOE 4160-01-F

PENSION BENEFT GUARANTY
CORPORATION -

29 CFR Pacts 2606 and 2617
" Rules for Administrative Review of

Agency Declislons; Standard

. Terminatioas of Slagle-Employer

Plaus; Codrection
AGENCY: Peasion Beneﬁt Guaranty

. Corporation.

ACTION: Interim rule; ootmdxon.

-SUMMARY: This document corrects. the
. interim rule published Tuesday, Augist

24, 1993 (58 FR 44738), which amended
the PBGC's regulaums goveming: -
administrative review of agency
decisions and standard terminations of
single-employer. plansto provide for
modiﬁcahon of certain of the deadlines .
in those regulations in thé eveat ofa
major disaster. This action is needod to
correct certaln errors. -~ - .

. EFFECTIVE DATE: August 24, 1993

FOR FURTHER INFORMATION CONTACT: .
Harold J. Ashner, Assistant General
Counsel, 6r Renae R. Hubbard, Special-

- Counsel, Office of the General Counsel

(Code 22000), Pensiod Benefit G-uaran(y
Corporation, 2020 K Street, NW,,
Washington, DC 20006, 202-778-86850
(202-778-1858 for TTY and TDD).
(These are not toll-free numbers.)
SUPPLEMENTARY INFORMATION: The .
interim rule that is the subject of th&se

corrections amended parts 2606 and
2617 of the PBCC's regulations, Rulos
for Administrative Review of Agency
Decisions and Standard Terminatioas of
Single-Employer Plans, to provide

" disaster victims with relief from certain

deadlines xmposed by these regulations.
As published. the proposed rule

contains cectain errocs which ace in

need of correction. Accordingly, the

- publication on August 24, 1993 of the

interim rule, which was the subject of
FR Doc. 93-20600. is corrected as
follows:

1. On page 44738, in the third
column, in the nineteenth line of the
second paragraph, after “notice™ insert
“, or with respect to whom the office of
the service provider, bank, insurance
company, or other persan maintaining
the information necessary to file the
request for recons:derahon or appea! is
in such an area™.

2,0n page 44739, in the second
column, in the first line, after “sponsoc™
insert “, or the office of the service
providar, bank, insurance company, or
other person mamtammg the necessary
records,”. .

3. On page 44739,-in the second .
column, in the sixteeath line of the
fourth full paragraph, after “relieving™
insert “aggrieved persons of".

§2606.4 ([Corrected] .

4. Oa page 4470, in the first column,

in § 2606.4(1))(1) in the fifth line, after
" insert *, or with respect to whom-
lhe office of the service provider, bank.

insurance company, or other person -
maintaining the infocmation necessary

taile the request for reconsideration or
. appeal is within a designated disaster

area B

52617.25 [Oon‘ed.ed]

5.0On page 44470, in the second
column, in § 2617.25(a) (2) (i), in the
sixth line, after “administrator™ insert *,
or the office of the service provider,
bank, insurance company., or other .

_person maintaining the information

necessary to issue the notices of plan.
benelits mqumdby §2617.23 ortofile -
the standard termination notice  required
by this section,". _—

§261728 [Cormcted]

6.0npage44740 inthethird ~ .
column, in § 2617.28(){4)(i). in the sixth
line, after “administrator” insert “, or

. the office of the sefvice provider, bank,. -

insurance company, or other person *

. maintaining the information- necessary

w complu‘c the dlslnbt.uon of plan
assets.’
Martin Slatc. )
Executive Directoc, Pensioa Benefit Cuarant 'y
Corpocation.
{FR Doc. 9322806 Filed 9-16-93; 8:45 am]
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DEPARTMENT OF THE iNTERlOR

Office of Surfzce Mining Reclamation
and Enforcement

30 CFR Pt 944

Utah Permanent Regtilatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcoment (OSM)
Interior.

ACTION: Final rule; approval of pmposed
amendment, .

SUMMARY: OSM is announcieg its
decision to approve, with certain
exceptions and additional requirements
a proposed amendment to the Utah
permanent regulatory program (Utah
program) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). The proposed amendment .
consists primerily of changesto -
provisions of the Utah piogram
pertainiag to backfilling and grading
performance standards and the .
reclamation of highwalls. The
amendment is ptimarily.intended to.
clarify the Utah regulations regarding
highwall retention underthe Utah
approximate original contour
alternative, and add régulations
" regarding highwall. tetenuon at
uriderground mines that have opera(ed .
continuously from before the éffective
date of SMCRA to the present. - -
EFFECTIVE DATE: September 17, 1993.
FOR FURTHER INFORMATION CONTACT:
-Robert H."Hagen, Diroctor, Albuquerque
* Field Office, Office of Surface Mining -
Reclamation and Enforcemeént, 505°
Marquefte NW., suite'1200, * -
Albuquerque, NM 87102; Telephone
(sos) 766-1486. - :
. SUPPLEMENTARY INFORHANOH -

d on the Utak
Pt e iy
iL Director's Findings. .
IV. Summary and Dnspodtion of Comments.
V. Director's Decision. .
. VL Effect of Directoc’s Deaslon.
VIL Procedural Dete:muxaﬂons.

L Backgmund on ihe Utah Progiam
On January 21, 1981, the Secretary of
the Interior conditionally approved the
Utah program for the regilation of coal -
exploration and coal mining and
reclamation operations on- noa-Federal - -
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and non-Indian lands. General
background information on the Utah
program, includiag the Secretary's
findings, the disposition of comments,
and an explanation of the conditicns of
approval, is in the January 21, 1981,
Federal Register (46 FR $899). Acticns
taken subsequent to approval of the
Utah program are codified at 30 CFR
944.15, 944.16, and 944.30.

IL Submission of Proposed Amendment

By letter dated April 30, 1992
{administrative record No. UT-758),
Utah submitted to OSM a proposed
amendment to the Utah program
pursuant to SMCRA, 30 U.S.C. 1201~
1328, 'and the Federal regulations at 30
CFR Chapter VII (the Federal -
regulations). Utak submitted the
proposed amendment in response to a
January-g9, 1991, letter that OSM sent to
Utah in accordance with 30 CFR
732.17(c) (administrative record No.
UT-607). The provisions of the Utah
Coal Mining Rules that Utah proposed
to amend are: Utah Administrative Rule
(Utah Admin. R) 645-100-200,
definition of “highwall;" Utah Admin.
R. 645-301-553, $53.100 and 130, .
backfilling and grading; Utah Admin. R.
645-301-553.210 and 220, spoil and
waste; Utah Admin. R. 645-301- .
553.260, refuse piles; Utah Admin. R.
645-301-553.510, 520, and 521,
previously mined areas; and Utah
Admin. R. 645-301-553.620 through -
655, approximate original contour
{AQC). . '

OSM published & natice in the June-

‘2, 1992, Federal Registér (57 FR 23181),

anaoundng receipt of the amendment
and inviting public comment on its -
adequacy (administrative record No.’
UT-767). The public comment period ~
clased July 2, 1992

During its review of the amendment,
OSM identified concemns re !
Admin. R. 645-301-553.130, regrading

ents and the static safety factor

for retsined highwalls; Utah Admin. R
645-301-553.510, 520, and 521,"
backfilling and grading of previously .

mined sreas; Utah Admin. R. 645-301—~ . .

553.650, highwall retention critéria; and -

“Utah Admin, R. 645-301-553.651,

allowsble height and length standards .
for retained highwalls. OSM notified
Utah of the concerns by létter dated

 September 10, 1992 (administrative

record No. UT-779}.-

, (}:{ letter dated Septeinber 20, 1992,
- :

responded by submitting

ional explinatory information and
a révised emendment (administrative
record No. UT-788). Utah proposed to

" revise Utah Admin. R. 645~301-553.130

and 523, requiremeats for highwall and
highwall remnant stability and :

ing Utah -

demonstrations by the operator of
stability and safaty; Utah Admin. R
645-301-553.510, 520, and 521,
backfilling and grading of previously

- mined areas; and Utzh Admin. R. 645—

301-553.650 and 652, AOC highwall
retention Critaria.

OSM announced receipt of the revised

amendment in the December-9, 1992,

Federal Register (57 FR 58171}, and, in
the same notice, reopened and extended

the public comment period and
provided opportunity for a public
hearing on the adequacy of the

- amendment considering the additional

materials submitted (administrative
record No. UT—807). The comment
period closed December 24, 1992.

IIL. Director's Findings

After a thorough review, pursuant to

SMCRA and the Federal regulations at

30 CFR 732.15 and 732.17, the Director

finds, with certain exceptions and -
additional requirements, that the
proposed amendment as submitted by

-Utah on April 30, 1892, and as revised

by it on September 30, 1992, is not
inconsistent with SMCRA and the
Federal regulations.

1. Nonsubstantive Revisions to Utah's
Regulations

Utah’s proposed revisions to the

- following previously-approved
regulations are nonisubstantive in nature

and consist of minor editorial,

punctuation, and codification changes.
Corresponding Federal provisions, if -

any exist, are listed in parentheses:

Utah Admin. R. 645-100-200 (30 CFR 701.5),

definition of “highwall;"
Utah Admin. al)(). m?:-&’;ﬁ&;m CFR
- 816.102(a)), ing an ing of
disturbed

areas; .

Utah Admin. R. 645-301-553.130 (33 CFR
- * 816,102(a)(3)), 1.3 static safety factor;
Utah Admip. R. 645-301-553.620 (306 CFR
"816.102(k)(3)(iii)), incomplete . .

elimination of highwalls in previously
Uteh Admin. R, 645-301~553.630 and 631
(30 CFR 816:102(k}{(3) and (k)3)D).

ired regulatory authority approval
for mountaintop removal o

Utah Admin. R, 645-301-553.632 and 633

(30 CFR 816.102(k}(1) and (2)}, AOC
-variance Giiterid; and .

- Utah Admin. R. 645-301-553.655, exemption

- -from dbtainidg a varianée from AOC
requirements cama
The pioposed revisions to these
previously-approved Utah regulations

- are nonsubstantive in nature, and the
Director finds that these proposed Utah

regulations are not inconsistent with
SMCRA and the Federal regulations.
The Director approves these proposed
rules,

- T

————————

2. Utch Admin. R. 645-301-553,

Placement of Material in Road and
Portal Pad Embankments Locoted on
the Downslope :

Utah proposes to delete the phrase
“(flor the purposes of underground coal
mining and reclamation activities™ from
existing Utah Admin. R. 645-301-553,
which allows the placement of material
in road and portal pad embankments on
the downslope &s long as (1) the
material used and the embankment
design comply with Utak Admin. R.
645-301-500 through 700 (Utah's
engineering, geology, and hydrology
performanice standards), and (2) and the
material is moved and placed in a
controlled manner. The effect of this
proposed deletion is that this rule
would now ellow surface as well as
underground mining operations to place
material in road and portal pad
embankments located on the downslope
as long as the applicable Utah
engineering, geology, and hydrology
performance standards are met, and the
material is mbved and placed in a
controlled manner.

There is no current Federal
counterpart provision to this State
provision. However, prior to 2 Federal
rulemaking action on May 24, 1983 (48
FR 23356), that took effect on June 23,
1983, the Federal regulations did

contain a provision at former 30 CFR’

826.12(a)(2) pertaining to operations on
steep slopes. Former 30 CFR )
826.12(a)(2) was substantively similar to
proposed Utah Admin. R. 645-301-553
to the extent that it also allowed the
placement of material in road
embankments located on the

- downslope, as long as the material used

and embankment design complied with’
the requirements of 30 CFR 816.150
through 816.180 or 817.150 through
817.180, and the material was moved
and placed in a controlled manner.

. Former 30 CFR 826.12(a){(2).was
promulgated as part of the permanent
program regulations on March 13, 1979
(44 FR 14902, 15454) to respond to
comments received by O5M on the -
proposed permanent program . - -
regulations, which were published on"
September 18, 1978 (43 FR 41662, -
41925). Specifically, certai ’
commenters were concerned the -

‘language originally proposed at 30 CFR

826.12(a), which prohibited the”.
placement of spoil, waste materials, or
debris on the downslope in steep-slope.
areas, would prohibit the construction
of access and haul roads into permit
areas because spoil could not be placed
on the downslope, and road fills cauld
not be constructed. Stating that it agreed
that haul roads are essential for access
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to the mine arca, OSM &dded the
language at former 30 CFR 826.12{a}(2)
to clarify that 30 CFR &26.12(a){(1)
{originally proposed as 30 CFR
'826.12(a)) did not prohibit the
construction of access and haul roads
(44 FR 14802, 15290-15291, March 13,
1979). :

Ou'May 24, 1983 (48 FR 23356), OSM  55674), The second difference is that the the [AOCI'standard whi

promulgated a final rule that, among
other things, moved the prohibitions of
former 30 CFR 826.12(a)(1) to 30 CFR
816.107(b) for surface mining activities
and to 30 CFR 817.107(b) for
underground mining activities. In the
same rulemaking action, OSM deleted
former 30 CFR 826.12(a)(2) from the
regulations. OSM provided its rationale
for deleting former 30 CFR 826.12(a)(2)
in the proposed rule published on June
21, 1982 (47 FR 26754). OSM reasoned
that the provision was-not necessary
and could beremoved from the rules
because roads are structures, and the
prohibitions of formeer 30 CFR
826.12(a){(1) (current 30 CFR 816.107(b)
and 817.107(b)) concem only such
materials as spoil and debris (47 FR
26754, 26765, June 21, 1982). In other
words, the former 30 CFR 826.12(a)(2).
was not o because the
prohibitions of former 30 CFR

and 817.107(b)) were never meant to
prohibit the construction of access.and
‘baul roads,

The Director finds that Utah's
proposed revision to Utah Admin. R,
645-301-553 is not inconsistent with

the rationale OSM set forth in the above-
" cited nilemaking regardi

the deletion
of former 30 CFR 826.12(a)(2) (47.FR
26754, 26765, June 21, 1982). The °

X

" . 826.12{(a}(1) {current 30 CFR 816.107(b)

ombankments locsted oa the
downslope. In a final rule Federal

Register notice dated December 13,
1882, the Secretary previously approve
Utah's portsl pad embankment
provision included in the curreat
proposed rule as being consistent with
former 30 CFR 826.12(a} (47 FR 55672,

State provision, ualike the foamer
Fedecal provision, is not limited to
steep-slope mining areas. Utah's
tegulation ol nonsteep-slope mining
areas is not Inconsistent with 30 CFR
816.107(b) and 817.107(b) or any other
Federal regulations.

Based upon the interpretation and
analysis above, the Director interprets
the State provision to mean that nothin
in the Utah regulations, either at

—ann

highwall could not be completely backfilled
then the operator would have bepq requ'med.
to reduce the highwall to the maximum

d extent consistent with “sound engincering
Sy ~3

techoology™ and develop a tevegetation plan
that is “reesonably calculated™ 10 screea the
remaining highwall within § years. HLR 2
included no such provision.

Coaferces agreed on a modified vadance to
requtres that alf
highwalls are to be completely backfitled in
every instance. * * * Conferees did not
adopt the “sound engincering technology™
provision of 5. 7.

H.R. Rep. No. 95-493, 95tk Cong.. 1st
Sess. 108-109 (1977) (emphasis added).

H.R. 25 required the elimination of
“depressions™ and this lunguage, which was
a holdover from a very early draft of the bill,
causes some confusion. What is crucial is the

elimination of (1) highwalls, and [2] spoil

Admin. R. 645-302-234.200 or at Utah  ~ piles inall cases, will o exceptions.

Admin. R. 645-301-553, is meant to
peohibit the construction of access and
aulT tXie constuction ol porta
pads, either 1n1 steep-siope, orin
nonsteep-slope areas, as long as the
material is moved and placed in a
controlled manner and applicable
performance standards are met. On this
basis, the Director (1) finds that -
proposed Utsh Admin. R. 645-301-553
is not inconsistent with the Federal
regulations and (2) approves the

proposed rule. :

3. Proposed Amendment Provisions
Decling With Exceptions to SMCRA's
Requirement for the Elimination of all

Highwalls .«
(A) Background Information
{1) SMCRA s requirement to eliminate

highwalls. Section 515(b}(3) of SMCRA

H.R. Rep. No. 94-1445, 84th Cong., 1st
Sess. 8, n. 3 (1976) (emphasis added).
Numerous court decisions have also
emphasized the importance of highwall
elimination to SMCRA's regulatory
scheme. See e.g. National Wildlife .
Federation v. Lujan, 733 F. Supp. 419
(D.D.C. 199Q); In re Permanent Sucface
Mining Litigation, 620 F. Supp. 1519
(D.D.C. 1985); In re Permanent Surface
Mining Regulation Litigation, 21 ERC
1193 (D.D.C. 1984). See also River
Processing, Inc., 76 IBLA 129 (1983),
aff'd. River Processing, Inc. v. Clark, No.
83-316 (ED. Ky. May 2, 1985); Grafton
Coal Co., Inc.,-3 IBSMA 175,88 LD. 613
(1981); Tollage Creek Elkhorn Mining
Co., 2 IBSMA 341, 87 LD. 570 (1980)."
(2) Exceptions to SMCRA's
requirement for elimination of all
highwalls. There are specific

Director interprets the State provision at requires that all mined land be exoegﬁons to SMCRA's requirement for
U::E s backfilled and greded and returned to A\ eTmination of all highwalls that have

proposed Admin. R. 645-301-553
ina manner consistent with the.
rationale set forth in this former -

rulemaking. That is, the Director
interprets the State provision as merel
clarifying that nothing in the appmveci

Utah State proj L including Uteh -

(cousterpart provision to former 30 CFR
* ‘826.,12{a}(1), cwrrent 30 CFR 816.107(b)

and 817,107(b)), prohibits the -
construction of access and haul roads.
The Tiréctor notes thatthe swte.
provision at proposed Utah Admin. R.
645-301-553 differs from the former
Federal regulation at 30 CFR -
826.12(a}(2) in two respects. However, .
neither of these differences makes the
proposed-rule less stringent than- -
SMCRA or less effective than the
Federal regulations. The first difference
is that the State provision, unlike the
former Federal provision, agglias‘to :

placement of matecial not only in road

" embankments, but alsoia portal pad

AOC. Section 515{(b)(3) also expressly
requires that to.achieve AOC, all
highwalls must be eliminated. The-

- statutory. requirement to eliminate all

highwalls is.implemented in the Federal areas; (2) continuous!

regulations at 30 CFR-816.102(a)(2) and

been recognized by OSM; either in the -
Federal regulations or in State programs.
Thoss three exceptions are referred to in
this document as (1) Freviously mined

C y mined areas; and
(3) the AOC alternative.’ '

'817.102(a)(2). The legislative history of .~ (a) Previously mined areas. The only.

SMCRA reveals that “the elimination of
highwalls {and the] return of the land to
{AQOC] * * * are among the.standaids

" critical to the elimination of the worst

effects of coal surface mining.” Inre
Permanent Surface Min: Regulation
‘Litigation, 620 F. Supp. 1519,1573

(D.D.C. 1885) (quoting HLR. Rep..No.

exception to SMCRA's réquiremerit for
complete elimination of all highwalls
allowed under the Federal regulations
concerns remining operations on
- previously mined sreas. See 30 CFR
816.106, 817.106, and -819.19. The . .
.approved Utih program also allows en

" excéption to the requirement for

218, 95th Cong:, 1st Sess. 85 (1977), U.S. complete.elimination.of all highwalls

Code Cong. & Admin. News, 1977, 621).
*  The following excerpts from the '

legislative history are informative: -

" The Senate amendmént provided a

variance to the {AOC] and backfilling

for previously mined areas. See Utah
Adnin, R.645-301-553.500. :

—~  (b)Centinuously mined tireas. -

Although the Federal regulations do not
contain & counterpart provision, OSM

highwalls completely for a wide range of post  1ds previusly approved in certain State

mining land uses. In additon, if “sound
engineering technology™ iudicated that the

programs another exception to the
requirement to eliminate all highwalls,
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. the excepticn for continuously mianed

-

Of sl

1 -
1

|

areas. This exception applies only to
pro-SMCRA uademground mines that
have operated continuously from before’
the sffective date of SMCRA (August 3,
1877) to the present. OSM has
previously approved such exceptions
for the States of Keatucky and West
Yigginia. Utah now proposes to add this
type of an exception to their State
program. The proposed Utah exception
for continuously mined areas is
discussed in detail below at finding No.
3(B). -

(c) AOC alternative to highwall
elimination (AOC alternative). OSM has
also recognized a third exceptioa to the
requirement to eliminate all highwalls,
the AOC alternative. In addition to
Utah, the only other State to aliow this

alternative is New Mexico (45 FR 86459,

December 31, 1980). The Utah AQOC
altemnative is found at Utah Admin. R.
645--301-553.650. In this dmendment,
Utah proposes to modify this ‘
altemnative. The curreat proposals
regarding the Utah AOC altemative are
discussed in detail below at finding No.
3Q.

(B) Utah Admin. R.'645-301-553.510,

520, and 521, Coatinuously Mined
@ -

At Utah Admia. R. 645-301-553.510,
520, and 521, Utah proposes an
exception from the requirement for
complete highwall elimination for

round raining operations that

created highwalls prior to August 3, .
1977, the effective date of SMCRA, and
coatinued aperatioas thereafter where
the volume of all reasonably available

- spoil is demoastrated in writing to the
Utah Division of Oil, Gas and Mining -
(Division) to be insufficient to .. .
completely backfill the reaffected oc
enlarged highwall. Under these
amended provisions, such highwalls
would have to be eliminated to the
maximum extent technically practical
using all reasonably avatlable spoil. -.

The Federal backfilling and grading
regulations at 30 CFR 817.106(a), (b).
and (b)(1) allow an excl:tlzﬁon from the
requirement for complete highwall
elimination for underground mining
‘operations that remine highwallsin -
Etneviously mined areas, which means .

d affected by surface coal mining
opegations prior to August 3, 1977, the
effoctive date of SMCRA, that have not
been recliimed to the standards of -
SMQ{A.SeOSleRMGGUannaryl [ y 8,
1993). These regulatioas allow for the
incomplete elimination of such

where the volume of al}

teasonably available spoil is insufficient
to completely backfill %Ee reaffected or -

ealarged highwall.

" certain
.applicable to underground mines and

Utah's proposed rules differ from the
Federal regudaticas ia that Utah
proposes to extend the exception for
incomplete highwall.elimination (o

. underground mining operations where

the highwall was created prior to
August 3, 1977, but continued te be .
used thereafter.

The Director has approved similar
proposed regulations for Keatucky and
West Virginia (52 FR 49398, 49393,
December 31, 1987; 56 FR 21304,
2133021331, May 23, 1990). Utak's
proposed rules and Kentucky's and

" West Virginia's approved rules address

the cituation of operators attempting to
reclaim face-up eatry areas that were

created pdior to the passage of SMCRA.

Many of these face-up entry areas have
been in existence for many years and
the earthen material necessary to
eliminate the face-up entry is cither no
longer available or has beea completely

) mve%otated and its handling and use
wou

d cause.new environmental

- damage and disruption. This problem is

uaique to uaderground mines where
highwall areas do not move with the
coal removal operations (as with surface
minos) but exist in a static state for
many years. The problem is not

- encountered in surface mines where

Ppost-SMCRA operations are continually
creatiag new highwalls rather than
extracting coal from pre-SMCRA
highwall aceas. : .

Ao passing SMCRA, Congress
addressed the surface impacts of
underground mining and surface .
extraction of coal in a generally similar

. ~maaner, but it did provide for impoctant
“differences. In section 516 of SMCRA.,

Congress affirmatively established
ormance standards

incocporated by reference other
performance standards at section 515.

One of the performance standards -
in mtﬁ by reference, séciion -
51‘5&»;%3).

requires highwall efimination.

. Fowever, section 516(b)(10) also
. charges that the Secretary shall make

such modifications in the requirements
imposed by this subpamgra&eas are -
necessary to.accommodate the distinct
différénce bétween surface and- - -

. underground coal mini

For'the. Kentixdcy_andnﬁvm Virginia
provisions, the Directr exercised his
authority as the ‘s designee to
consider these distinct differeaces
betwegn surfice and underground
mines and approve em.-{he Director
reasoned that the provisions provided
equitable.treatmeat for. pre-SMCRA -
misies that have opérated continuously
since beford the effective date of -
SMCRA. They also efford the same
variance from AOC requirements as is

provided in 30 CFR 817.106 for
remining sites where opecation of a pre-
SMCRA mirne has been interrupted-and
mining was begun again at the sites after
the effective date of SMCRA.

For the same reasons discussed above
{or the Kentucky and West Virginia.
proposed rules, the Directoc finds that
Utah’s proposed rules at Utah Admin. R
645-301-553.510, .520, and .521 ace not
inconsistent with the Federal
regulations at 30 CFR 817.106(a), (b).
and (b)(1) or any other requirements of
the Federal regulations or SMCRA, -
insofar as they apply to underground
mining operations that operated prior to
Avgust 3, 1977, and have continuously
operated since that time. On this basis,
the Director approves the proposed

. rules. However, with respect to

coatinuously mined areas, the Director
wishes {0 emphasize that the exception
10 the requirement to completely .
eliminate all highwalls should, like the
similar exception for previously mined
areas, be narrowly construed and should
easure (hat the highwall is removed 10

the maximum extent techniczall
Practicall Sce 48 FR 41720, 417%9

{September 16, 1983). Thus, for
example, where an underground mining
operation has been continuously mined

- since before the effective date of

SMCRA (August 3; 1977) and contains
both pre- and post-SMCRA face-up or

portal areas, this exception must be
understood as applying only'to the pre-
. SMCRA face-up areas. Any post-SM%‘RA

portal areds within the same mining
operation must comply with the
‘requirement to completely eliminate all
highwalls. The Director interprets
‘Utah’s proposed exception for
continuously inined areas in this
limited fashion.” . .

(C) Utah Admin. R 645-301-553.650,
AGC Altemnative to Highwall
Elimination (AOC Alterniative)

The Utah AQC alternative to

SMCRA's requirement for the complete

‘elimination of all highwalls was .
approved by the Secretary of the Interior
on December 13,1962 (47 FR 55672,
55673). Priot to Decémber 13,1982,
Utah had submitted two earlier
propasals for an AOC altemative, both
of which were rejected by OSM. See 45
FR 70481, 70485-70486{October 24, -

.1980) and 46 FR 5899, 5001-5902

-(January 21,1981). In the rulemakings
concerning the Utah AOC alternative,
OSM made it clear that such an

. alternative was allowable only where

unique topographic conditions existed -

that caused a'conllict between SMCRA's

requirement for achieving AOC and the
requirement for the complete
elimination of all-highwalls. OSM

48503 -
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reasoned that while SMCRA repeatedly
and consistently requires the
elimination of highwalls, it also requires
the mined area to be restored to AOC
‘Thus, when certain unique topographic
conditions exist, such as when the arca
to be mined has natural cliff-type
features, these apparently contradictory
statutory requirements must be -
\harmonized!iu a reasonable manner.

M repeatedly emphasized that the
AOC alternative must be treated as a
cerefully linited exception to SMCRAs
requirement ta eliminate highwalls. The
proposed amendments to Utah's AOC
altemative are discussed in detail
below. .

(1) Requirement for regulatory
authority approval of the AOC
alternative. Existing Utah Admin. R.
645-301-553.650 requires an operator
to obtain Utah’s approval for any
highwalls that the operator wishes to
retain in the postmining landscape.
Utah propases to revise Utah Admin. R.
645-301-553.650 to indicate that a
retained highwall will be considered to
be consistent with AOC requirements
and will not require a variance from the
AOC requirements where the operator
establishes that the highwall is in
compliarice with the highwall retention

- criteria at Utah Admin. R 645-301—
553.651 through .655. Whereas the .
existing rule requires the operator to
obtain Utah’s epproval of any highwa!fs"
proposed to be retained, the revised rule
would only require the operator to
“establish™ that the retained highwall

- highwalls to be

requirements, the proposed sule does
not explicitly state that the operater
would submit this documentation to
Utah, and Utah would make a written
decision on il. Moreover, there is at least
one criterion which an operator raust
esteblish before obtaining approval to
retain a highwall under the AOC
alternative that is not specifically
included in proposed Utah Admin. R.
645-301-~553.650. That criterion is the
stability requirement at propesed Utah
Admin. R 645-301-553.523 (discussed
in further detail in finding No. 3(D)
below). .

The analogous Federal regulations at
30 CFR 816.102(k)(3)(ii) and
817.102(k)(1) explicitlyrequire
operators {o obtain the regulatory
authority's approval for determinations
relating {0 AOC. Because Utah's
proposed rule at Utah Admin. R 645—
301-553.650 does not explicitly require
operators to obtain Utah's approval of
retained highwalls, the Director finds
that the proposed rule is inconsistent
with the Federal regulations at 30 CFR
816.102(k)(3)(ii) and 817.102(k}{1). The
Director does not approve proposed
Utah Admin. R. 645-301-553.650 and
requires Utah to revise it to require that,
Prior to obtaining Utah™s approval for °
ined; the operator-
tah must find in

d highwall witl

must establish/an

witing thal 7 Pro

comply with the AOC criteria at Utah -
Admin, K. 645—301-553.651 ihrough

655 and the stability requirement at
Utzh Admin. R 645-301-553.523.

meets the criteria of Utsh Admin.R.  — (2} Utah Admin. R. 645-301-553.651,”

645-301-553.651 through 655.
Althougli there are no Federal
regulations that direclly correspond to
Utah's proposed tules, there are certain
Federal regulations that are analogousin
that they address procedures for AOC
determinations by the regulatory-
authority. For instance, the Federal
regulations at 30 CFR 816.102(k}(3)(ii)
“and 817.102(k)(1) allow a postmining .
slope to vary Irom AQCif approval is
obtained from the regulatory authority

-+ in accordance with 30 CFR 785.16.

These Federal regulafions differ from
Utah's proposed rule in that the Federal

height and length requirementsof --
retained highwalls. At Utah Admin. R.
645-301-553.651, Utah proposes that in
order for a retained highwalitobe ©=
considered to be consistent with AOC,
the highwall cannot be significantly -
greater in length than any natural cliff- .
like escarpments remaved or physically
altered by the mining processand
cannot be significantly greater in height
than existing cliffs in the surroiinding X
area. - . .. S :
Utah's proposed rule sets a standard

for the length of a retained highwall that
is based upon the length of natural cliffs

regulations address a variance Irom_

AQOC wﬁle‘Ut__ah;}_p_Wle
‘addresses a variance from the

requiremenl to eliminate highwalls.
‘However, these Federal regulations are
pertinent in that they sef forth & process
that the regulatory authority is required
to follow in making AOC - )
determinations. - ‘ ]

- While proposed Utah Admin. R. 645~
301-553.650 would require an aperator
to establish that a highwall could be
retained because it would be in
compliance with Utah's AOC alternative

or escarpnients that are disturbed by the-
" 'mining operation. This differs-from -

Utah's proposed highwall height
standard that is based upon the height

the surrounding area. . L
The length companent of propssed
Utah Adinin. R. 645-301-553.651 is not

inconsistent with section 515(b)(3) of

- SMCRA, which requires mining

operations to.restore the land to AOC.
However, the height component of’
proposed Utah Admin. R. 645-301—
553.651 is inconsistent with the

ot Undisturbed clilfs or-escarpmentsin.

assumptions upon which the Secretary
“previously based his sppraval of Uia h{ﬁ
AOC alternative. Alikough the term
“surrounding area” is unchanged from
the existing rule that the Secretary
approved as part of the Utah AQC .
alternative, it is clear from the preamble
discussions of the existing rule that the
Secretary approved Utah's AOC
alternative only for those cases where
the retdined highwall actually resulted
in AOC (45 FR 70481, 70485-70486.
October 24, 1980; and 46 FR 5899,
5901-5902, January 21, 1981}. Proposed
Utah Admin. R. 645-301-553.651
would allow retained highwalls to have
heights that were not necessaril
comparable with those of cliffs or
escarpments that were replaced or
disturbed by the mining operations.
Because the proposed rule would allow
the retention of highwalls that were
significantly greater in height than those
replaced or disturbed by the mining
operations, it would result-in a
condition that was not AQC. This is not
in accordance with the approved Utah
AQC alternative and is less stringent -
than section 515(b)(3) of SMCRA, which
requires mining operations to restore the
land to AQC.- : -

For these reason, the Director finds
that proposed Utah Admin. R. 645--301-
$53.651 is not in accordance with the

~ Secretary's approval of the Utah AOC

. alternative and is less stringent than
section 515()(3) of SMCRA. The
Director does not approve the pro
rule because it would allow the height
of retained highwalls to be based upon

.. the height of undisturbed cliffs or cliff-

like escarpments in the surroundin

area, rather than the height of cli ﬁ'sgor
cliff-like escarpments that were replaced
or disturbed by the mining operations.
Thie Diréctor requires Utah to submit a
proposed amendment ighwall :
retention and AOC at Utah Admin. R

645-301-553.651 restricting the heigh
f retained highwalls to the E: f

°m,__crmsk__ héight o
X cIiTls or chill-like escarprients that were

replaced or distutbed by the mining
operations. . . L
- (3) Utah Admin. R. 645-301-553.652,
-replacement of.a preexisting cliff or
similar naturel premining fedture with a
‘tetained highwall, and date of :
applicability of these rules. At Utah
Admin. R. 645-301-553,652, Utah
roposes that in order fot a retainéd -
ighwall to be consistent with. AOC .
requirements, the retained highwall
must replace a preexisting cliff or
similar natural premining feature and
-resemble thé structure, composition, -
" and function of the natural cliff it
replacesorenhances. *~ -
As discussed in finding No. 4{b)(i) of
the October 24, 1380, Federal Register
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.(45 FR 70481, 70486). the Secretary

found i his decision on Utah's
originally proposed AOC alternative
that the mandate of section 515(b)(3) of
SMCRA to restore the land to AOC with
all highwalls eliminated contains en
inherent contradiction when it is
applied to specific areas of Utah with its
natural benches and steep topography.
In such terrain, the elimination of
highwalls would not restore the land to
AOC, since the original gontour was a
natural cliff that was similar in its
contour to highwall. The

decided to harmonize these apparently
contradictory requirements by
approving the Utah AOC altenative as
a carefully limited exception to
SMCRA™s requirement for highwall
elimination for the-above-described
situations. See 45 FR 70481, 70485—

* 70486 (October 24, 1980): 46 FR 5899,
$901-5902 (January 21, 1981); 47 FR
55672, 55673 (December 13, 1982).

After the Secretary’s approval of the
Utah AOC alternative, the Utah Board of
Oil, Gas and Mining interpreted the
AOC altemative to allow the retention
of highwalls when no similar natural
features existed in the disturbed area
prior to mining. On Jan 9,1991, .

sent a letter to Utaulfzq accordance
th 30 CFR 732.17.notifying Utah that
the Board’s interprétation was

inconsistent with the essumptions upon
which the ?%% aggmve .

O g A temative. Q.

Sinoe the Utah rule as
Board 0 longer meets Foderal roquirements,
the State program miust be emended to
restoce coasistency with SMCRA. -

.. Specifically, the State must require that all -

cmatpdouﬁsctod-

i
An_y e$1d

al hig
1

closel
& resemble natury| E‘ xeml_gmlgguﬁe'mh_mlﬁ size,

' 12,1990, decision in

“Therefore, in this 30 CFR part 732

i ion, OSM addressed the
quirements for Utah (1) to submit a
State program amendment that allowed
highwalls to be retained pursuant to the
Utah AQOC alternative only when they
replaced natural features of a similar,

‘date for the %m
S

nature and closely resembled aatural
premining features in size, form. and
function, and (2} to make such kighwall
retention requirements applicable to ali
highwalls created or reaffected after
August 3, 1977. OSM addresses those
two requirements separately below.

(a) Replacement of a preexisting cliff
or similar natural pcemiaing feature
with a retained highwall. The Director
finds that proposed Utah Admin. R.
645-301-553.652, which allows
highwalls to be retained only if they
replace a preexisting cliff or similar
natural premining feature, is in
accordance with the Secretary’s
approval of the Utah AOC alternative
and section 515(b)(3) of SMCRA., which
requires operators to restore the AOC of
the land.

() Applicability date. On November 6
and 7, 1991, Utah met with OSM and
discussed this highwall retention issue
(administrative record No. UT-693).In
response to the 30 CFR part 732 letter,
Utah on April 30, 1992, submitted the
proposed amendment to the highwall
retention and reclamation rules at Utah
Admin. R. 645-100-200 and 645-103—
553. through 553.655 that are the subject
of this Federal Register notice. In
accordance with its interpretation of
discussions at the November 6 and 7,
1991, meeting, Utah proposed that it
would not apply thé proposed rules
requiring the ga
highwalls t6 thine sites or structures for
which reclamation had beea initiated
prior to the date Utah's proposed rules
are put into effect. ’

On September 10, 1992, OSM sent to

Utsh an fssue letter for this proposed -

amendment in which it reconsidered its
position for the date of applicability of
Utah's proposed-highwall retention and
reclamation rules. OSM stated that
incomplete highwall elimination by
mining operations would be -
allowed pursuant to the currently
approved Utah AOC alternative only if
prior to Iu:_zuel 2, 392_. the date of OSM's
proposed rule Federal Register notice
for the amendment, final filling and
grading was completed and the bond
was released under phase I
requirements in accordance with the
State counterpart ofsection 519(c)(1) of

. SMCRA. -

On September 30, 1992, Utah
resubaiitted the proposed highwall
retention amendment gnd indicated
only that.it had “taken note™ of OSM's
comments regarding the applicability
osed rules.

Although has seriously” |
considered the alternate applicability
dates discussed in the November 6 and

7. 1991, meeting and the September 10, -

1992, issue letter, it now, after further

———

review and analysis, reaffirms, with
clasification and slight modification, jis
original position for an applicability
date of August 3, 1977, as stated in the
January 9. 1991, 30 CFR part 732 Jetter
to Utah. OSM believes that August 3,
1977, is the appropriate applicability
date, as was stated in the January g,
1991, letter. However, since the Utah
program did not contain an approved
AQC altemative prior to December 13,
1982 (47 FR 55672, 55673), the
applicability date for proposed Utah
Admin. R 645-301-553.652, which
explicitly limits the Utah AOC
alternative, cannot be any earlier than
that date. Accordingly, OSM is requiring
that the added provision at Utah Admin,
R 645-301-553.652 have an
applicability date of December 13, 1982.
The applicability date of Utah Admin.
R 645-301-553.652 is the same as the

"applicability date of the AOC alternative

itself and the requirements of Utah
Admin. R. 645-301-553.652 must apply
to any highwall retained pursuant to the
Utah AOC alternative.

Prior to December 13, 1982, the Utah
program did not contain an approved
AQC alternative. Therelore, no such

ternative to the requirement to

mmﬁletely eliminate all highwalls was
available to Utah operators prior to -

December13, 1982. Aooon‘.hgl!y unless -
0

.- a pasticular highwall qualifi
ckfilling and grading of . bha et

r the
Utah exception for remining operations

on previously mined areas (currently at
Utah Admin. R. 645-301-553.500), l'he

‘ aﬁ&mved Utalr program the
e

required
ination of all highwalls between the
dates of August 3, 1977, and December

13, 1982,

The Director believes that an -
applicability date of December 13, 1982,
for proposed Utah Admin: R.645-301—
$53.652 is not only allowed by, but is
mandated by SMCRA. As discussed in
finding No. 3(A) above, SMCRA's
requirement for the elimination of alt
highwalls was deemed by Congressto .
be one of the law's most essential
eavironmental protection performance.
standards. Accordingly, any exception
from this requirement must be carefully
limited in scope. The Utah AOC:
altemnative that OSMapproved on
December 13,'1982, was approved based
upon that understandi 3

, The Director does not beliove that this
determination régarding the =~
applicability date of December 13, 1982,
constitutes retroactive rulemaking. -
because the requirements of Utah
Admin. R. 645-301-553.652, if not )

. explicitly stated in the Utah program.

prior to submission of this amendment,
were implicitly part of the Utah program
since the time the Utah AOC alternative
was first approved by OSM. As
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discussed in finding Nos. 3(A) and 3(C)
above, OSM has consistently
maintained that this AOC alternative is

- limited to circumstances where

SMCRA’s AOC requirement is actually
in conflict with SMCRA's requirement
to eliminate all highwalls. Obviously,
that situation does not arise unless the
disturbed area contains premining
features that resemble cliffs or

.highwalls. If the premining topography

of a mine does not contain such
features, then the AQE alternative has
no application. An operator who fails to
completely eliminate a highwall under
such circumstances violates both
SMCRA's AOE requirement and its
requirement to eliminate all highwalls.
Any applicability date of proposed Utah
Admin. R. 645-301-553.652 subsequent
to December 13, 1982, would allow
Utah operators to violate two of
SMCRA's most essential environmental
protection performance standards.

Even if this decision regarding the
applicability date of Utah Admin. R.
645-301-553.652 could be construed to
be retroactive rulemaking, it is in
accordance with case law regarding
retroactivity. See e.g. Bradley v.
Richmond School Board, 416 U.S. 696,
94 S.Ct 2006, 40 L.Ed.2d 476 (1974).
See also Bowen v. Georgetown
University Hosp., 488 U.S. 204, 109
S.Ct. 468, 102 LEEd.2d 493 (1988). By
explicitly requiring that a retained
highw r::‘:laoe a preexisting cliff or
similar premining feature and resemble

- the structure, composition, and function

of the natural cliff it replaces, propased
Utsh Admin. R. 645-301-553.652 does
nothing more than clarify what was
always & necessary precondition before
d take advantage of

appioved by OSM. Accordingly, the
present amendment is distinguishable
from the reégulation at issue in United
States'v. Shelton Coal Corp., 647 F,

 Supp. 264 (W.D. Va.1986), Aff'd. 829

F.2d 1336 (4th Cir.'1987), where the
court found that en OSM regulation
could ndt be épplied retroactively
because it‘constituted a change in -

- amendment is more like the regulation -
-atisstie In United States v. Lambert Coal

Co., 649 F, Supp. 1470 (W.D..Va. 1386),
‘aff'd 28 ERC 1871 (4th Gir. 1988), where
@ court found that retroactive -

. application of an'OSM regulation was
_. permissible “becausé the new regulation
_{did] not ovérrule'or.change the prior

auaons. u

-For these reasons, the Director finds

 that Utah's proposal to not apply

proposed Utah Admin. R_645-301—
553.652 to the approved Utah AQC

alternative until it s put into effect in
the Utah program is inconsistent with
the basis of the Secretary’s approval of
the Utah AOC zlternative and is less
stringent than section 515 of SMCRA.
Therefore, the Director does not approve
Utah's applicability date for its
propased rule at Utah Admin. R. 645—
301-553.652. With regard to proposed
Utah Admin. R 645-301-553.652, the
requirements of OSM's January 9, 1991,
30 CFR Part 732 letter stil! stand. Thus,
the Director will interpret the Utah
provision at Utah Admin. R. 645-301-
553.652 as having an applicability date

" of December 13, 1982. In addition, the

Director requires Utah to submit an

xJamendment stating that the requirement

at proposed Utah Admin. R. 645-301-

553.652 has an applicability date of

December 13, 1982, and applies to any

highwall retained pursuant to the AOC
Iltemative.

(4) Utah Admin. R. 645-301-553.653,
modifications to retained highwalls
restoring cliff-type habitats required by
premining flora and fauna. At Utah
Admin. R. 645-301-553.653, Utah
proposes 10 require that a retained
highwall will be considered to be
consistent with AOC where'the operator
establishes, {r addition to other - - .
requirements, that the retained highwall
is modified if to restore cliff-
type habltats required by the flofa and
the fauna existing prior to mining:-

The additional criteria at proposed
Utah Admin. R 645-301-553.653 for
obtaining approval of an AGC. - .
alternativeé to SMCRA s requirement to -
eliminate highwalls pmviﬁz clarity for
Utah's program, Cot e

There are no direct counterparts to
proposed Utah Admin. R. 645-301—
553.653 in the Federal regulations or
SMCRA. The Director finds that this
proposed rule is not inconsistent with
the Federal permanent program
pex(':lfor:manoiel standards for surface and
underground-mining activities'at 30 . . '
CFR Parts 816 and 817, which sét fdith
backfilling and ng requirements for

both surface and undergrund minit

operatidns; with section 515(b)(2)'of . -
* SMCRA, which reqalres opérators to”

restore the land affegted to @ conditiorn .

«capable of supporting the uses whickiit

was capdble of supporting priorto.aiy’
miting, ot higlier or bett :

er-usés;and -

with section 515(b)(3) of SMCRA, which
‘requires operators to restore the AOC of

the land. The Director approves Utali's.
proposed rule. . L
(S) Utah Admin. R. 645-301-553.654,

compatibility of retained highwalls with -

the approved postmining land use and
visual attributes of the area. Atnewly-
reated Utah Admin. R 645301~
553.654, Utah proposes (o require that a

retained highwall wilt be Cousidered 1o
be consistent with AOC where the
operator establishes that the retained
highwall is compatible with both the
visual attributes of the area and the
approved postmining land use.

The visual attribute requirement
exists at Utah Admin. R. 645~301—
553.652, and Utah proposes to delete it
there and incorporate it at new Utah
Admin. R 645-301-553.654. The
Secretary approved this requirement on
December 13, 1982 (47 FR 55672), as
part of Utah’s AOC alternative.

The proposed requirement that the
retained highwall be compatible with
the epproved postmining land use has a
general counterpart in the Federal
regulations at 30 CFR 784.15, which
addresses operator reclamation plans
and compatibility of reclaimed lands for
postmining land uses. Also, section
515(b)(2) of SMCRA requires that
aflected lands be restored to a condition
capable of supporting the uses that it
was capable of supporting prior to
mining, or higher or better uses, and
section 515{(b}(3) requires backfilling
and grading operations to achieve an
ecologically sound land use compatible
with the surrounding region. ;- -

The Director finds that propesed Utah
Admin.R. 645-301-553.654 is not
inconsistent with the Federal -
regulations at 30 CFR 784:15shd - -
sections 515(b) (2} and (3) of SMCRA.
Tl:ie Director approves Utah's proposed -

o. L . .

(D) Utah Admin. R 645-30i-553,500
and .523, Highwalls in General; 1.3
Static Safety Pactor and Alternative

" Stability Criteria . S
- . At Uteh Admin. R 645-301-553.523, °

Utah proposes to m«iuire that any -
operator wishing to leave in the
postmining landscape a highwall - :
remnant or a retained highwall, whether
in connection with a previously mined

"area, a continuously mined atea, or:the

AQC alternative, must demonistrate to
the Division that the highwall remnant
or retained highwall would not exceed
eitlier the angle of répose or such Tessér
slope a5°is flecessary to achieve a

_minimuni long-term stati¢ gafety factor -

0f 1.3 énd prevent slides. Under the * - -

. praposed rule, an operator couild, in lieu

of the 1.3 static safety factor and slide
proyention criterion, propose.an
dlternative stability criterior for the
Division’s approval that would
demounstrate that the highiwall remnant
or retainied highwall is stable and does -

‘not pose‘a hazard:to the public health -
" The Federal regulations at 30-CFR

816.102(s)}(3) and 817.102(a)(3) require
that disturbed areas be backfilled-and
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graded to achieve a postmining slope
that does not exceed either the angle of
respose or such fesser slope as is
necessary to achieve &8 minimum long-
term static safety factorof 1.3 and to -~
prevent slides. The Federal regulations
at 30 CFR 816.106(b)(3) and
817.106(b)(3) require that any highwall
remnant on a remined area shall be
stable and not pose a hazard to the
public health and safety or to the
eavironment. These regulatioas also

ire the operator to demoastrate, to
the satisfaction of the regulatory

. authority, that the highwall remnant is

stable. Stability requirements are
especially important in steep-slope

ateas where instability can create ve
serious environmental and public health .
and safety problems. See 44 FR 14902,
15291 (March 13, 1979).

With three exceptions, proposed Utah
Admin. R. 645-301-553.500 and 523
have requirements that are consistent
with the Federal regulations at 30 CFR
816.102(a)(3), 817.102(a)(3).

. 816.106(b)(3), and 817:106(b)(3).

The first exception is that Utah titles
section Utah Admin. R. 645-301—
553.500 as “[plreviously mined aceas™
evea though subsection Utah Admin: R.
645-301-553.523 addresses highwall
remnaants or retained highwalls in .
coanection with continuously mined -
areas and the AOC alternative, as well
as highwalls in connection with .
previously mined areas. The Director
finds that Utah's p Ufah Admin.
R. 645-301-553.523 is less effective ..
than the Federal regulations-at 30 CFR
816.106 and 817.106 in.the respect that
the title for proposed Utah Admin. R: _
645-301-553.500 is inconsistént with
the content of prapased Utsh Admin_ R.

-645-301-553.523 and could cause -

tetpretation of the

latter rule, In.

" addition,.as applied to the AOC ~. "

altemative, since the &tability.criteria’

are placed ina separate section, it.is not.

:clear that such criteria specifically

‘apply to highwalls retained in _ . -

gccordance with the AOC altemative. -
The second exchption is that . .

proposed Utalr Admin. R.645-301-

' $53.523; with respect to aniy alternative
“highwall

- - ahazard to the public health and

stability

critetion proposed by

. an operator and approved by Utah, -

requires that g highwall remnanf or
‘retained highwall be stable arid not fiose’
safety.-

' The Federal regulations at 30 CFR ~ - .

 816.106(b)(3) arid 817.106(b)(3) require
-that, in additién to the public health -

‘and safety, the highwall remnant of
retained highwall must not pose a” .

-hazard to the environment. The Diréctor

finds that Utah's proposed Utah Admin.
R. 64‘_5-'-3_01—553.523 is less effective
than the _Féderg! regulations at 30 CFR

* ‘backfill material does not have to-
. achieve the 1.3 minimum long-term _ _

816.106G{b){3) and 817.106(b)(3) in the

respect that it would allow Utah to

approve alternative stzbility criteria that

could pose a hazard to the environment.
The third exception for proposed

 Utah Admin. R. 645~301-553.523 is that

an operator deciding not to propose to
Utah an altemative highwall stability
criterion must easure any highwall
remnant o7 retained highwall does not
exceed the angle of repose or such lesser
slope as is necessary to achieve a
minimum long-term static safety factor
of 1.3 and preventslides. Utah's
inclusion of the phrase “angle of
repose™ is inappropriate in this context.
As geaerally defined, the phrase “angle
of repose™ applies only to loose .
uncoasolidated materials, See A
Dictionary of Mining, Mineral. and .
Related Terms, U.S. Department of the
laterior, Bureau of Mines (1968).
Therefore, unless the geologic strata
exposed la the highwall face are
composed of such materials, the phrase
has no relevance in the context of a
highwall remaant or retained highwall.
The Director finds that Utah Admin. R.
645-301-553.523 is less effective than
the Federal regulations at 30 CFR
816.102(a)(3) and 817.102(a}(3} in the
-respect that the phrase “not to exceed
either the angle of répose or such lesser
slope as is nec 10" confuses the -
rule’s meaning and could cause -
miisinterpretation of the rule,
In addition, the Director emphasizes

. that, in all cases, the Federal regulations

at 30 CFR 816.102(a){3) and' -
817.102(a)(3) require the backfill
material at the base or against a :
highwall to have a minimum long-term
stalic safety factor of 1.3 and prevent s

. slides. The Director recognizes that a -

highwall remnant exteading above the

static safety factor. However, the Federal -
regulations at 30 CFR 816.106(b)(3)-and
817.106(b)(3) require (1) that any
‘highwall remnant be stable and not Fose >
a hazard to the public health and safety -
or to the environment.and (2) that en -
_oFe'rator demonstrate.to the saﬁsﬁag;tion ]
ofther tory authority that the. . ; =
highwall remnant is stable. - - 'f

. At Utah Admin. R. 645-301-553.523,
Utah isses both the terms “highwall. " .
rémnant” and “retained highwall* with'
respect to the applicability of an '
alternative stability criterion. While -

* Utah does not define the term “retained

highwall™ in its rules, it does define the
term “highwall remnant” as meaning
“{tjhat pottion of highwall that remains
after backfilling and grading ofa ..
-remaining permit area.” Utah's -
definition of “highwali remaant" is
identical to the Federal definition at 30

CFR 701.5. Therefore, the Director
interprets Utah’s proposed term
“retained highwall” to be analopous 10
the term “highwall remnant™ ang
widerstands that aay altoat oy
stability criterion proposed by an
operator to Utah will apply only (o that
portion of highwali that remains after
backfilling and grading, and not the
backfill material at the base of or against
the highwall.

Provided the terms “highwall
remaant™ and “retained highwall™ are
interpreted in this analogous fashion
with respect to an alternative stability
criterion, the Director finds proposed
Utah Admin. R 645-301-552.523 to be
no less effective than the Federal
regulations at 30 CFR 816.102(a)(3),
817.102(a)(3}, 816.106{b)(3), and
817.106(b)(3). ’

For the reasons discussed above, the
Director does not approve proposed
Utah Admin_ R 645-301-553.500 and

e R e >S3S00and
the inconsisfency belween the title
“previg ined areas' at Utah
Admin. R. 645-301-553.500 and the

. environment, and (3) revise Utah

Content of subsection Utah Admin. R,
645~301-553.523, which addresses not
only highwall remnants in areas that
were previously mined, but also.
highwall remnants and retained -
highwalls in connection with

continuously. mined reas and the AOC
altemnative, and Yo otherwise amend

R
10 AL VTR

"

et a3 ]

o

2t P

3
thelr program to clarify that the stability o3
criferia of proposed Utah Admin. R iy
645-301-553.523 apply to the AQC ° o

alternative at Utah Admin. R. 645-301—
553.650, (2) revise Utsh Admin. R. 645
301-553-523 to specify that, in addition
-to'the public health and safety, the
highwall rémnant or retained highwall
taust not pose a hazard to the

.f*f.%’f.’-"s:'

AT

Admin, R 649-301-553.523 to delete
angle of repose or such lesser slope as
is necessary to,-". St . i
IV. Sunmary and Dispesition of
1. Public Comments - L

- In response to the réquest for public
comments, OSM received one coriunent
on the portion of the proposed Utali™ -
amendment dealing with ad exception
for continuotsly mined areas to the
requiremént to completely efiminate
highwalls. Thé commenter supported -
this portion of the améendment and
-urged OSM t6-dpproveit. = . - .

The commenter cited two decisions of

the United States District Court for the
District of Columbia-as holding that
SMCRA's provisions, and, specifically. .
SMCRA’s grading and highwall -
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elimination requirements, cannat be
applied retroactively. The commenter
further cited two decisions of the
Interior Board of Surface Mining and
Reclamation Appeals for the same
proposition. A

The commenter also stated that the
proposed amendment was in
accordance with congressional
direction, as set forth in section $516(a)
of SMCRA, 30 U.S.C. 1266(a). to
coasider the distinct differences
between surface and underground coal
mining operations when promuigating
rules and regulations directed toward
the surface effects of underground
mining operations.

The commenter further stated that
section 516(b)(2) of SMCRA, 30 U.S.C.
1266(b)(2). provides a distinct and
separate requirement for face-up areas,

‘which requires only that an operator

seal all portals, entryways, drifts, shafts,
or other openings between the surface
and underground mine working when
no longer needed for the conduct of
mining operations. .o
Finally; the commenter stated that
OSM has approved similar provisions in
West Virginia, Kentucky, and Virginia.
As addressed in finding No. 3(B) above,
the Director has found that this portion
of the Utah amendment is not
inconsisteat with the SMCRA or the
Federal regulitions. While the Director
is approving this portion of the Utah
amendment, he disagrees with certain
arguments raised by the commenter. Set-

 forth below are the Director’s responses

to each of the commenter’s arguments.
The commenter stated that section
516(b)(2) of SMGRA, 30 US.C.
1266(b){(2), provides a distinct gnd
separate requirement for face-up areas

- and requires only that an operator seal

all portals, entryways, drifts, shafts, or
other openings between the surface and
underground mine woiking when no

. longer needed for the conduct of mining

operations. The commenter’s suggestion
that an operator need orily comply with
section 516{(b)(2) of SMCRA to meet -
SMCRA's environmental protection
performance standards for face-up areas
is incorrect. Subsection (b){10}of the --
same section of SMCRA makes clear
that the environmental performance .
standards established under section 515
must be met by underground operators,.

-in addition to the performance

standards set forth at section 516. One
of the many performance standards:
established by section 515 is the

. requirement for complete elimination of -

highwalls. See section 515(b}(3).
Moreover, the elimination of highwalls
was one of the standards Congress felt
was critical to the elimination of the
worst effects of coal mining. Seee.g.,

National Wildlife Federation v. Lujan,
733 F. Supp. 419, 442 (D.D.C. 1990).
The commenter cited the decision of
the United States District Court for the
District of Columbia in In Re: Surface
Mining Litigation, 452 F. Supp. 327, 339
(D.D.C. 1978} as holding that “absent an
explicit and unmistakable command to
the contrary, SMCRAs statutory
provisions cannot be applied
retroactively.” The Director disagrees
with the commenter’s interpretation of
this case. The decision involved a
section of the interim program
regulations unrelated to the issue of
highwall retention, 30 CFR 710.11,
dealing with design criteria for pre-
existing structures arid facilities. The
court did not require operators to
dismantle preexisting structures and
facilities to meet the specific design
criteria of the interim regulations.
However, the court emphasized that

" the performance standards must be'met

and clarified that such structures and
{acilities would have to be reconstructed
if they did not meet the performance
standards. Thus, the case stands for the
proposition that structures and facilities
existing prior to SMCRA must meet
performance standards, even though
they may not be required to comply
with specific design criteria, of the
interim program. The requirement to
completely eliminate highwallsisa
performance standard. Accordingly, this
case does'not support the commenter’s
argument.’ B

* . The commenter also cited another .
decision by the same court, In-Re:
Permanent Surface Mining Regulation .
Litigation, 21 ERC 1193 (D.D.C. 1984), &s
holding *that Co did not.intend -
for the grading and highwall elimination
requirements of section 515(b}{3) to
encompass pre-existing highwalls_"

‘Clearly, the “pre-existing highwalls" to

which the court referred were those
highwalls in existence and abandoned
without being reclaimed prior to the -
effective date of SMCRA, August 3,
1977. See e.g. In Re: Permanent Surface
Mining Regulation Litigation, 620F.
Supp. 1518, 1572 (D.D.C. 1985). See also
‘National Wildlife Federation v. Lujan,
773 F. Supp. 419, 439441 (D.D.C.
1990). It is thus apparent that the court’s
decision cited by the cominenter has no-
application to a continuously mined
area. That situation simply was not’
contemplated by the court. Moreover,

OSM does not interpret its rules A
governing remining in previously mined

areas to apply to continuously mined
areas. “(Whhere theré are continuous °
operations under a permit, this is'not a
remining situation. * * * these special

- remining rules do not apply to

operations in areas where there has been

—

past compliance with the A [SMC |
or there is a continuing responsibilii{Al
under the Act” (47 FR 51315 5132’0y

November 12, 1982), See also 58 FR
3466, 3467 (January 8, 1993).

The commenter also stated that
“lelven before the'district court's
decision, the Interior Board of Surface
Mining Appeals held that highwal!
elimination requirements could not be
applied retroactively,” citing Cedar Coal
Co., 1 IBSMA 145 (April 20, 1979) and
Miami Springs Properties, 2 IBSMA 399
(Becember 23, 1980). The commenter's
argument regarding these two Board
decisions is misplaced. Neither one of
these Board decisions held that
SMCRA’s highwall elimination
requirements could not be applied
retroactively.

Both of these Board decisions
tnterpreted a provision of the interim
program standards governing backfilling
and grading requirements at 30 CFR
715.14. Both decisions emphasized that

‘operators were required to comply with

the backfilling and grading performance
standards of the interim program,
despite the fact that their operatigns
preceded SMCRA. However, the Board
interpreted an operator's duty to comply
with the requirements of 30 CFR
715.14(b)(1)(ii},which demanded the
complete elimination of highwalls in
remining situations, as conditioned
upon whether disturbance of the pre-
existing highwall caused an adverse
physical impact. .
Although OSM at one time adopted
this “adverse physical impact™ standard
and incorporated it into the permanent
program regulations (48 FR 41720,

September 16, 1983), OSM later -
‘suspended {50 FR 257, January 3, 1985),

and then removed (51 FR 41734, :
November 18, 1986), the adverse
physical impact standard from the

- permanent program regylations in

response {0 a court order entered .
pursuant to a joint motion by partiesin .

. the case of In Re: Permmanent Surface

Mining Regulation Litigetion, Docket
No. 79-1144 (D.D.C. December 3, 1984).
In its November 18, 1986, rulemaking,
OSM made clear that the two Board
decisions relied upon by the’
commenter, despite previous
interpretations to the contrary, have no
application to the backfilling and
grading requirements of the perinanent

" program regulations, as modified ~

therein. Sea 51 FR 41734,41735
(November 18, 1986). OSM explained
that the permanent program fegulations,

. as madified, require an operator .

engaged in remining operations to_
eliminate the preexisting highwall to the
maximum extent practical whenever the
highwall is reaffected or enlarged. It is
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thus nol necessary for the remining
operation (o have an adverse physical

mmed amendment is in accoidante
= ith congressional direction, as set forth

<

- potential interest in the Utah program: :

impact upon a pre-existing highwall

before the operator is required 1o

eliminate the highwall to the maximum
- exten!{ practical. :

Thus, despite the commeater's
arguments to the contrary, the Board
decisions cited by the commenter do not
hold that highwall slimination
requirements cannot be applied
retroactively. Moreover, as discussed
above, OSM does not interpret its
provisions govemning remining
operations as encompassing
continuously mined areas. See 47 FR
51316, 51320 (November 12, 1982).

The Director does agree with two

. points made by the commenter. First,
the Director acknowledges that OSM has
approved similar provisions to the Utah-
proposal in Kentucky (52 FR 49398,
December 31, 1987), and West Virginia
{56 FR 21304, May 23, 1990). Indeed,

- thie Director has discussed the rationale
for approving the Kentucky and West
Virginia provisions at length in finding
No. 3(B). However, contrary to the
commeater’s assertion, the Director has
not approved similar provisions in

Virginia. L
%: Director further agrees with the °
mumenter’s statement that the

in section 516(a) of SMCRA, 30 USC."
1266(a), to consider the distinct )
differences between surface and
underground coal mining operations
when promulgating rules and -
regulations directed toward the surface
effocts of underground mining - .

* operations. Once sgain, the Director -
discusses thiis at length in finding No. -
3(B). P o ) o

2. Agency Comments -

. Pursuant to section 503()(1) of .
~ SMCRA and 30 CFR 732.17(h){11)(i); the
Director solicited comments from the

tor of th(%'? Environmentdl -
Protection Agency (EPA). the Secretary
of Agriculture, and various other
" P

edemlagéncieswith&nactualor: .
By letters dated June 4, 1992, and " + "
- November 21892, the Army Corps of -
Engineers résponded that the proposed”

: to:the Utah program were,

- '(atis_.fadory to that agericy

administrative record Nos. UT-768 and -
UT-798). . : SR
By letter dated May 28, 1992, the

‘Lmu of Land Management responded

it reviewed the proposed
ameedment for impdcts to the effective
raenagement of Federal coal resaurces
and found né conflicts (administrative
recoed No. UT-765).

. CFR 77.215. Therefore, although Utah
- does notméntion MSHA's 30 CFR

- themby reference at Utah Admini. R, .

1093, MSHA commientéd that Utah's
-September 30, 1992 revised proposed

By letters dated May 19. 1992, and
November 2, 1992, the Bureau of Mines
responded that it had no comments on
the proposed ‘amendment
(administrative record Nos. UT-763 and
‘UT-799).

-By letter dated November 4, 1992, the
Fish and Wildlife Service responded
that it found nothing of significant
concerm in the proposed amendment
(administrative record No. UT-804).

By letter dated June 2, 1992, the Soil
Conservation Service responded that it
had no specific comments
(administrative record No. UT-766).

By telephone conversation on June 18,
1992, the U.S. Forest Service (USFS)
stated that it did not have any concerns
relative to USFS interests
{administrative record No. UT-769).

By lettor dated July 10, 1992, the Mine
Safety and Health Administration
(MSHA) expressed concern over a
poteatial conflict of MSHA's regulations
with Utah’s refuse pile rules that Utah
included in the amendment but did not
propose to revise (administrative record
No. UT-772). In particular, MSHA was
concerned because Utah Admin. R 645~
301-553.250 does not mention refuse

- pile requirements that are included in

MSHA's regulations at 30 CFR
77.215(h). MSHA recommended that a -
statement regarding the MSHA
requirements be added to Utah's rules.
MSHA's regulation at 30 CFR -
77.215(h) addresses compaction, slope,
and minimum safety factor forrefuse . 7

- piles. OSM's regulation at 30 CFR'

816.83 requires that refuse piles meet

the requirements of 30 CFR 77.214 and

77.215. :
Utah Admin. R. 645-301-260

.incorporates by reference the refuse pile

requirements of Utah Admin. R 645—
301-536.900. The referenced rule,

-which Uteh did not submit as part of the

amendment, does require that refuse
piles moeet the requirements of MSHA's -
regulations at 30 CFR 77.214 and 30 -

77:215(h) fequirements in Utah-Admin. -
R. 645-301-250, Utah does incorporate’

645-301-553.260 and 536.900. On this *.
basis, it is niot necessary for the Diréctor

to'require Utah to revise its program in’

to'MSHA's comment. :
y a sécond letter dated January 13, -

amendment did not appear to conflict
with any current MSHA regulations
{administrative record No. UT-814).
MSHA also quoted proposed Utah
Admin. R '645-301~553.523 noting that
Utah's requirements are more stringeit
than title 30 of the Code of Federal

Regulations. which includes pogy,
MSHA and OSM’s regulations. MSHA
further stated that other parts of th,
amendment concerning grading,
drainage, and contour restoration dig
not appear to be in conflict with title 39
of the Code of Federal Regulations. The
Director does not agree with MSHA's
assessment that proposed Utah Admin.
R 645-301-553.523 is more stringent
than title 30 of the Code of Federal
Regulations. As discussed in-finding No.
3(D) above, the Director is requiring

.Utah to amend proposed Utah Admin.
+ R 645-301-553.523 to be consistent

with the Federal regulations at 30 CFR
816.102(a)(3), 817.102(a)(3), -
816.106(b)(3). and 817.106(b)(3).

3. State Historic Preservation Officer
(SHPO) and Advisory Council on
Historic Preservation (ACHP) -
Pursuant-to 30 CFR 732.17(h)(4). OSM
is required to solicit comments from the
SHPO and ACHP for all amendments
that may have an effect on historic
properties. By letters dated May 14,
1992, and October 21, 1992, the Director
solicited comments from these offices

- {administrative récord Nos. UT-760 and

UT-792). By letter dated My 21, 1992,
the Utah State Historic Preservation .
Office responded that it has previously
concurred witl OSM's
recommendations for the project and -
had no‘additional coramerit at that time
(administrative record No. UT-764).
The ACHP did not comment én th

‘proposed ainendinent. o

4 Us. i?nw}o}zmeniql Pmtecfion
Agency (EPA)-Concurrence . .
Pursuant'to 30 CFR 732.17(h){(11)(i),

the Director is required to obtain the
written concurréncs ofthe - A
Administrator of the EPA with respect
to any provisiods of a State program
amendment that reldte to air or water
quality standards promulgated under

-the authority of the Clean Water Act (33
JU.S.C- 1251t seq.) and the Clean Air

Act, as amended, (42 U'S.C. 7401 et
seq.). EPA gave written coricurrence

- with the'proposed amendmient by letter .

dated Noveinbei 17,1892 . =, =~ . _
(administtative récord No. UT-805).

EPA noted that (1) Utah Admin. R
- 645-301~553.220 allows for the” .
* * placement of spoil in the area cutside

the mined-guit surface giéd, (2) Utah-

- Admin. R'645-301-553.260 allows for -

the disposal of coal processing waste
and underground development waste in

the mined-out surface area, and (3) the

activitiés described in the .
aforementioned fules and in Utah
Admin. R'645-301-553.631
{mountaintop removal) could fall under
the category of mine wastes discharged
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into waters of the United States for the
primary purpose of waste disposal but
with the effect of fill.

EPA further noted that the Clean
Water Act (CWA) requires that all point
source discharges of pollutants into
waters of the United States comply with

water quality standards and technology-

based requirements implemented

through an EPA or State issued National.

Pollutant Discharge Elimination System
(NPDES]) permit. These standards shall’
be such as to protect the public health
or welfare, enhance the quality of water,
and serve the purposes of the CWA. In
addition, a permit for dredge and fill
may be required under section 404 of
CWA. o

The Director acknowledges EPA's
statements. :

. EPA concurred with the proposed
amendment and found that Utah's
proposed ritle revisions demonstrate the
legal authority, administrative
capability, and technical conformity
with NPDES regulations necessary to
maintain water quality standards
promulgated under the CWA, as
amended (33 U.S.C. 1251 et soq.).

V. Director’s Decision -

Based on the sbove ﬁndizigs, the
Director approves, with certain

-the proposed amendment that Utah
- submitted on April 10, 1992, and
- revised on September 30, 1992.
As discussed in finding No. 3(C}(1).
* the Director does not approve propesed
Utah Admin. R. 645-301-553.650 and
.requires Utah to revise.it to require that,
'Erio:' to obtaining Utah's approval for
Ahighwalls tobe retained; the operator .
must establish and Utah must find in
writing that-any proposed highwall will
comply with the AQC criteria at Utah
Admin. R. 645-301-553.651.through °
655 and the stability requirement at
Uteh Admin. R. 645-301-553.523.

As discussed in finding No. 3(C)(2), -

the Director does not approve proposed
Utah Admin. R. 645-301-553.651-and

requires-Utah to revise if to restrict the ~ -

height or retained highwalls to the .
heightof cliffs and cliff-like =~~~
escarpments that were replaced or
disturbed by the mining opérations.
As discussed in finding No. 3(C)(3), -
the Director (1) does not approve Utah's
propasal to not apply proposed Utah -
. .-Admin. R. 645-301-533.652 until it is .
put into effect in the Utgh prograni, and
. (2) requires Utah to revise proposed =~
Utah Admin. R. 645-301-553.652 to’

state that 1t has an applicability date of -

" December 13, 1982, and applies to any
highwall retained pursuant to the AOC
altemnative. ~ :

As discussed in finding No. 3(D), the
Director approves Utah Admin. R. 645—
301-553.500 and .523 and requires Utah
to (1) eliminate the inconsistency
between the title “*previously mined
areas” at Utah Admin. R. 645301~
553.500 and the content of subsection
Utah Admin. R. 645-301-553.523,
which addresses not only highwall
remnants in areas that were previously
mined. but also highway remnants and
retained highwalls in connection with
continuously mined areas and the AGC
alternative, and to otherwise amend
their program-to clarify that the stability
criteria of proposed Utah Admin. R.
645-301-553.523 apply to the AQC
alternative at Utah Admin. R. 645-301—
553.650, (2) revise Utah Admin. R. 645~
301-553.523 to specily that, in addition
to the public health and safety,a -
highwall remnant or retained highwall
must not pose a hazard to the
environment, and (3) revise Utah
Admin. R. 645-301-553.523 to delete
the phrase “not to exceed either the
angle of repose or such lesser slope as
isn : to.”

Except as noted, the Director approves

‘the rules with the provision that they be
- fully promulgated in identical formto -

the rules submitted to and reviewed by
OSM-and the public. -~ .

- The Federal regulations at 30 CFR
part 944, which codify decisions
cony
amended to implement this decision.
This final rule is being made effective
immediately {0 expedite the State
program amendmient process and to
encourage States to-bring their programs
into conformity with the Féderal - -
standards without undue delay.
Consistency-of State and Federal

‘standards s required by SMCRA. -
" VL Effect of Director’s Decision

Under section 503 of SMCRA, 30
U.S.C. 1253, a State may not exercise
jurisdiction over surface coal mining
and reclamation operations unless it has
a State program approved by the -

.Secretary. Similarly, 30 CFR 732.17"°
requires a State to subniit eny alteration

of an approved State program to OSM
for approval. The Federal regulation at-
30 CFR 732.17(g) provides thatno  °
change in the law or reguilations that .
make up a State program shall take
effect for purposes of a State program

until approved by OSM asan .= - :-

amendment. . Con
This prohibits a State from making
any inilateral change in its approved -
State program. Any change in a State : ..
program is not enforceable by the Stata.
until approved by OSM. In oversight of
the Utah program, the Director will
recognize only the statutes, regulations,

cerning the Utah program, are being

and other materials 3 pproved by OsM
together with any consistent '

implementi-ng policies, directives, and
other materials, and wil] require that
Utah enforce only such provisions.

VIL. Procedural Determinations

1. Executive Order 122971

. .On July 12, 1984, the Office of
Management and Budget (OMB) granted
OSM an exemption from sections 3, 4,

. 7. and 8 of Executive Order 12291

(Reducticn of Regulatory Burden) for
actions related to approval or
conditional approval of State regulatory
prograrms, actions, and program .
amendments. Therefore, preparation of
a regulatory impact analysis is not
necessary, and OMB regulatory review
is not required. _ )

2. Executive Order 12278

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reforin) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. Howevaer, these
standards ere not applicable ta the.
actual language of State regulatory
programs and program amendments

_since each program is drafted and .
- promulgated by a specific State, not by,

OSM. Under sections $03 end 505 of
SMCRA (30 U.S.C. 1253 and 12550) and

- the Federal regulations at $0 CFR -

730.11, 732.15, and 732.17(h)(10), -
decisions on proposed Staté regulatory
programs and program amendments _

*- submitted by the States st be based

solely on a determination of whether the

-submittal is consistent with SMCRA and

its implementing Federal regulations
and whether the othér requirements of
30 CFR parts 730, 731, 'and 732 have
beenmet. - .. .© P
3. National Envmanmental Pb]icy Act

No eavironmental impact statement xs

requiired for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d})

"provides that agency decisions on

- proposed State regulatory program -
- provisions do not constitite major

Federal actions within the meaning of
section 102(2)(C) of the National .
Environmental Policy Act of 1969 (4_2

U.S.C. 4332(2)(C)).

4. Paperwork Reduction Act . -

Thisrule doés rict contain, * .
information dollection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 etseq.). ’
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5. Regulatory Flexibility Act

The Department of the Interior has
determined that this.rule will not have
a significant economic impact on'a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.5.C. 601 et seq.). The State submittal
that is the subject of this rule is based

upon counterpart Fedecal regulations for

which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by QSM willbe . .
implemented by the State. In making the
determination as to whether this nilé
would have a significant économic

" impact, the Department relied upon the

645-100-200

645-301-553

645-301-553.100 .

645-301-553.130

- 645-301-553.510, .520, and .521
€<5-301-5%$3.523"

rareansss:

€45-301-553.620

645~301-553.630 and 631 .ooeerleerreooeemeen,
645-301-553632 and 633 worieo oo

-645-301-653.652
645-301-551.653 -

645-301-553.654

- 3. Section 944.16 is amended by
adding new paragraphs (a), (b), (c), and

. {d) to read as follows: .
- -'554.4.16‘ Requkwedpmgram aMdm_en'fs.

- - = -« *

(a) By November 16, 1993, Utah'shall

- submita proposed améndment for -
: - highwall retentionand apgproximate .
- . otiginal-contour (AOC)'at Utah Admin...
- - R $45~301-553.650 10 require that, :

Eg to dbaining Utah's approval for. .-

wall's'to'be_mminod;_the‘opemtbr AR

- nnust establish and -must findin " - -, . : .
g ity peogennd b g limingiing iy e

* writing that any proposed highwall:will -

- complywith'the approximate iiginal - -

- ‘contour criteria’at Uta'li"Adniin';'R._MS-'

. 301-553.651 thiough'6S5and the - -

.. stability requirement at Utah Admin: R. °
., - {5) By Novesiiber 16,1993, Utah shall
_ . subtait a'proposed.emendment for - -

Lighwall reténtion'and approximate - - | :

"W’ original contour at Utah Admii. R.645-
., 301-553.651 restricting the height of

retained highwalls to the height of cliffs
-or cliff-like escarpments that were

- replaced or disturbed by the t.ni'h'ing:-

- submit & prop

data and assumptions for the
counterpart Federal regulations.

List of Subjects in 30 CFR 844

: . Intergovernmental relations, Surface

mining, Underground mining.
Dated: September 10, 1993,
_Rayraond L. Lowrie, .
Assistant Director, Western Support Center.
For the reasons set out in the
preamble, title 30, chapter VII,
subchapter T, of the Code of Federal

Regulations is amended as set forth
below.

PART 944-UTAH

- 1. The authority citation for part 944
continues to read as follows:

* Authocity: 30 U.S.C. 1201 et seq.

Definition of “Highwall.” o

————

2. Section 944.15 is amended.by
adding new paragraph (w} to read as
follows:

§944.15  Approval of amendments to Stata
regulatory program. C

(w) With the exceptions of (1) Utah
Admin. R 645-301-553.650, the
requiremeént for regulatory authority
approval of Utah’s AOC alternative; (2)
Utah Admin. R. 645-301-553.651, the
height and length requirements of
retained highwalls; and (3) Utah Admin.
R. 645-301-553.652, replacement of a
pro-existing cliff or similar natural
premining feature with a rétained
highwall and the date of applicability of
those rules, the following revisions to
the Utah Admin®irative Rules, as
submitted to OSM on Apxil 30, 1992, . -
and revised on September 30, 1992, are
approved effective September 17, 1993.

- Coateraporancous Reclamation foc Backfilling and Crading.

Backfilling and Grading of Disturbed Areas.
Static Safety Factor.

Backfilling and Grading of Previously Mined Aceas. -

Static Safety Factor and Alternative Stability Criteria.

lacomplete Elimination of Highwalls in Previously Mined Arcas.

Required Regulatory Authority Approval foc Mountaiatop Removal Operations.

AQC Variaape Criteria.

Replacement of a_Pré-exisling CIiff or Similar Natural I'remining Featuce With a Retained

Highwall. .

Modificaticas to Retaincd Higliwalls Restoring Cliff-Type Habitats Koquiced by Premining

. Flora and Fauna.- . -

Compatibility of Retainod Highwalls With the Approved Postmiging Laod Use and Visual

-~ Altcibutes of the Area.

operations. - . .
-{c) By Noveniber 16, 1993, Utah shall
submif a proposed amendment stating
that its requiremént at.Utah Admin. R.
645-301-553.652 has an applicability

" date of Decentibeér 13, 1982, and applies .

to any highwall retained pusuant to the
-approxifnate original cofitour -
-altémative: s+ . ..

(d) By, Noveniber 16, 1993, Utah shall
ibmit 8 proposed amendrient for Utah
Admin. R. 645-301-553523 (1)-- . .

the title “previously riined aréas™at

- Utah, Admin, R. 645-301-553.500 and

the content-of subsection Utah Admin.

R. 645301-553,573, and clarifying that * . 58 3.... PR UL
* the stability criteri§ of proposed Utah * -~ AGENCY: Health'Cate Financing .

‘Admin. R. 645:301-553:523 apply o~ -

- the AOCaltemitive at Utsh Admin. R:
. £45-301-5553.650, (2):specifying that a
highwall remnant or retained highwall - -

. ‘must not pose a hazard to the -

environment, and {3) deleting the
phrase “not to exceed either the angle

'_ Excaiption From Obtainiug_a"m'u‘lia'née From A'pp-mxima(c_Origfl-nal Contour Requiremcats.

- . of reposé or such Icsser slope as is -
. -necessacy to™, - : :

L *® « = « -

+ (FR Doc.93-22676 Filed 9-16-03; 825 am|_
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SUMNARY: Uadétthe Rid o Families -

 wifhDependént Childreni (AFDC) -
prograrh, Certaih Stafes may elect to

limit the nitimber of moriths of benefifs

provided to families who are’éligible by




